RESOLUTION NO. OSB 2014-03

A RESOLUTION OF THE OVERSIGHT BOARD FOR THE
SUCCESSOR AGENCY CITY OF ROHNERT PARK
APPROVING AN AMENDED
LONG-RANGE PROPERTY MANAGEMENT PLAN

WHEREAS, the Redevelopment Dissolution Law (AB1x 26, enacted June 28, 2011, as
amended by AB 1484, enacted June 27, 2012) provided for creation of the Successor Agency to the
Community Development Commission of the City of Rohnert Park ("Successor Agency") and
required the Successor Agency to expeditiously wind-down the affairs of the former Community
Development Commission as directed by the oversight board created pursuant to Section 34179 of
the California Health and Safety Code (“Oversight Board”); and

WHEREAS, following the successful completion of certain statutory prerequisites, the
Successor Agency received a Finding of Completion from the State of California Department of
Finance (“DOF”) by letter dated April 26, 2013; and

WHEREAS, Health and Safety Code Section 34191.5(b) requires each successor agency to
prepare a Long Range Property Management Plan (“Plan”) that addresses the disposition and use of
the real properties of the former redevelopment agency, which shall be submitted to the oversight
board and DOF for approval no later than six months following issuance to the successor agency of
a Finding of Completion; and

WHEREAS, Successor Agency staff prepared a Plan that was approved by the City Council
acting as the Successor Agency by Resolution No. 2013-125 adopted on August 27, 2013 and by the
Oversight Board by Resolution No. OSB 2013-04 adopted on September 20, 2013, and the Plan was
thereafter submitted to DOF for review and approval; and

WHEREAS, in reviewing the Successor Agency’s Plan, DOF staff have provided the
Successor Agency with preliminary comments and requests for clarification of certain items
included in the Plan; and

WHEREAS, Successor Agency staff, working with Successor Agency counsel, have
prepared an Amended Long Range Property Management Plan (‘“Amended Plan”) to address the
concerns and questions raised by DOF; and

WHEREAS, the Amended Plan was reviewed and approved by the City Council acting as
the Successor Agency by City Council Resolution No. 2014-137 adopted on April 8, 2014.

NOW, THEREFORE, THE OVERSIGHT BOARD FOR THE SUCCESSOR AGENCY
CITY OF ROHNERT PARK DOES HEREBY RESOLVE AS FOLLOWS:

Section 1. The Amended Plan attached to this Resolution is hereby approved.

Section 2. The staff of the Successor Agency is hereby further authorized and directed to
make such additional technical and clarifying changes to the Amended Plan as may be necessary to



secure DOF approval and to take such other and further actions as are necessary to facilitate DOF
review and to carry out the purposes and intent of this Resolution.

DULY AND REGULARLY ADOPTED this 9" day of April, 2014.

ATTEST: OVERSIGHT BOARD FOR THE SUCCESSOR
AGENCY CITY OF ROHNERT PARK

Up byu ol |

Ellen Beardsley, Interim Clerk of)he Board  Shirlee Zane, Cha\?f

Zane: ¥ Mackenzie: v Calvert: v~ Jolley:  #~ Masterson: _+~  Ponton: v Thompson:
AYES: (T ) NOES:(o ) ABSENT: (© ) ABSTAIN: (& )
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Plan Basics

Pursuant to Health and Safety Code (“H & S Code”) Section 34191.5 (b), Successor Agencies are to
prepare a Long-Range Property Management Plan (“Property Management Plan”) that addresses the
disposition and use of the real properties of the former redevelopment agency. Successor agencies are
also required to complete a Long-Range Property Management Plan Checklist which is to be
forwarded, along with the Property Management Plan, to the Department of Finance (Exhibit A).

This Property Management Plan addresses the real properties in the Community Redevelopment
Property Trust Fund established pursuant to Health and Safety Code Section 34191.5(a). The Property
Management Plan does not contain housing properties of the former redevelopment agency. H &S
Code Section 34176 (a) gives the city that authorized creation of a redevelopment agency the option of
retaining the redevelopment agency’s housing assets and functions. On January 10, 2012, the City
Council of the City of Rohnert Park elected to retain the housing assets and functions previously held
and performed by the Community Development Commission (“CDC").

The Property Management Plan must be submitted to the oversight board and the Department of
Finance for approval no later than six months following the issuance of a Finding of Completion. The
Finding of Completion for the City of Rohnert Park Successor Agency was issued April 26, 2013 (Exhibit
B — Finding of Completion). Accordingly, the Property Management Plan must be submitted on or
before October 25, 2013.

The Property Management Plan must contain two primary elements for each property (H & S Code
§34191.5 (c)):

1) A detailed inventory addressing specified aspects of each property.
2) A plan that addresses the proposed use or disposition of each property within four (4) basic
use/disposition categories.

Permitted uses/disposition of successor agency real property under a Property Management Plan (H &
S Code § 34291.5) include:

Plan Category Use/Disposition Purpose of Property Property Transferee
Enforceable Obligation Use consistent with Enforceable Obligation Desiglnatfed Enforcfeable

Terms Obligation Recipient

Governmental Governmental Use in Accordance with Section Appropriate Public
34181 (a) Jurisdiction
Approved Direct use, or liquidation and use of proceeds,
Redevelopment Plan for project identified in approved Host community
Project redevelopment plan

Distribution of sales proceeds as property taxes

A d h
to affected taxing entities pproved purchaser

Other Liquidation
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Structuring Transactions & Developing Opportunities

There are a number of options available to Successor Agencies for real property liquidation under AB
1484, these include:

Auction

Traditional brokered sale
Negotiated Sale

Conditioned Sale (Essentially DDA)

v

Y V V¥V

In determining which liquidation option to use for achieving the highest price, and ensuring that the
buyer’s interest/intent and agency goals are aligned, the Successor Agency has considered where each
property falls within three (3) basic property classifications. The classifications are:

“A” Properties

e Strategic Properties for economic development
e Entitlement conditions/status a factor
e Highest & Best Use vs. Price

“B” Properties

e Properties with encumbrances, Conditions of Approval, need zoning
e Market & zoning/Conditions of Approval will impact value and terms of sale

“C” Properties

e Less saleable properties: easements, remnant parcels, covenants, air space rights, transferable
Floor Area Ratios (“FARs”)

e Specialized campaign or approach to disposition (e.g., adjacent owners, unique
conditions)

Dollars & Cents

The Successor Agency has also considered strategies that increase the likelihood that the property
liquidations will result in a tax generating project. Sources of tax revenues include:

e Property tax
e Sales tax
e Transient Occupancy Tax
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Real Properties

The Property Management Plan comprises the following six (6) real properties:

1 Rohnert Park Senior Center 4. Vacant lot
APN 143-051-061 Site address: 415 City Center Drive
Site address: 100 Enterprise Drive APN 143-051-066
2. City Center Parking Lot 5. Redwood Drive North
No site address No site address
APN 143-051-076 APN 045-081-007
3. Former veterinary building 6. Redwood Drive South
Site Address: 6230 State Farm Drive No site address
APN 143-051-065 APN 045-082-053

Permitted Uses & Disposi
Overview

Enforceable Obligation:

At dissolution, the former redevelopment agency did not have any enforceable obligations for
development or sale of the properties in this plan.

Governmental Purpose Properties:

In accordance with H & S Code Section 34181 (a), the oversight board may direct the successor agency
to transfer ownership of those assets that were constructed and used for a governmental purpose,
such as roads, school buildings, parks, police and fire stations, libraries, and local agency administrative
buildings, to the appropriate public jurisdiction pursuant to any existing agreements relating to the
construction or use of such as asset.

Properties shall not, however, be transferred to a successor agency, city, county, or city and county,
unless the long-range property management plan has been approved by the oversight board and the
Department of Finance (H & S Code Section 34179.5 (c)(5)(C)).

The City of Rohnert Park and its former redevelopment agency entered into a Project Payment
Agreement to facilitate the installation and construction of buildings, facilities, structures and other
improvements either within or without the boundaries of the redevelopment project area including
(Exhibit C — Project Payment Agreement and related resolutions).
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The Plan

This plan addresses each of the six (6) real properties owned by the former Community Development
Commission. As stated under ”Plan Basics” the plan comprises two elements for each parcel:

1) A detailed inventory addressing specified aspects of each property.
2) A plan that addresses the proposed use or disposition of each property within four (4) basic
use/disposition categories.

The plan will first consider the two (2) government purpose properties.

1 Rohnert Park Senior Center
APN 143-051-061
Site address: 100 Enterprise Drive

2. City Center Parking Lot
No site address
APN 143-051-076

It will then look at the remaining four (4) properties which were acquired for the purpose of promoting
redevelopment.

3. Former veterinary building
Site Address: 6230 State Farm Drive
APN 143-051-065

4. Vacant lot
Site address: 415 City Center Drive
APN 143-051-066

5. Redwood Drive North
No site address
APN 045-081-007

6. Redwood Drive South
No site address
APN 045-082-053
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Two (2) of the properties listed above (i.e., Rohnert Park Senior Center, City Center Parking Lot) were
constructed and are used for governmental purposes.

Approved Redevelopment Plan Project:

In 2002, the City of Rohnert Park adopted the Rohnert Park City Center Concept Plan (“Plan”). The plan
establishes a vision for development of the City Center. The vision for the City Center is to create a
central focal point in the City as an active and vital public place for people to gather, celebrate and hold
special events (Exhibit D — Rohnert Park City Center Concept Plan).

The City Center is in the redevelopment project area. Under the “Property Acquisition Program”, as
defined in the Community Development Commission (“CDC”) Five Year Implementation Plan for Fiscal
Years 2009-10 through 2013-14, the CDC purchased two parcels in the City Center for the purpose of
facilitating redevelopment in the City Center (Exhibit E — Five Year Implementation Plan for Fiscal Years
2009-10 through 2013-14).

The Successor Agency is recommending that the two parcels be transferred to the City. The City would
then sell the properties to a developer with restrictions that ensure development consistent with the
City Center Concept Plan.  An agreement with affected taxing entities may be required, and the use of
any sales proceeds will be determined in accordance with federal tax law and AB 1484.

Liquidation of Properties:

The Successor Agency is recommending that two “non-governmental” properties, parcels 5 and 6, be
liquidated since the properties cannot be independently developed and only have value to adjacent
developers.

Why It Makes Sense to Transfer Certain
Non-Governmental Properties to the City

< Can sell to developer with restrictions that ensure development consistent with City Center
Concept Plan and Priority Development Area Plan.

< If the properties are put to a private business use, City could receive ...
0 Sales tax
0 Property tax
o Transient occupancy tax (“TOT”)

Why It Makes Sense to Liquidate Certain
Non-Governmental Use Properties

¢ Irregular shaped/small parcels are costly to improve, expensive to maintain, and not readily
marketable. No direct revenue generating end use. May be leveraged to (a) provide access to
Redwood Drive from adjacent development; and (b) generate property tax revenues.
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Parcel 1
Rohnert Park Senior Center
Site address: 100 Enterprise Drive
APN 143-051-061
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Date of estimated current value: as of 6/30/13
Proposed sale value: N/A
Proposed sale date: N/A

Purpose for which property was acquired: The CDC acquired the property for the purpose of constructing a
Senior Center. The acquisition and construction of the Senior Center was contemplated in the Redevelopment
Plan that was adopted on 7/14/1987.

Estimate of current parcel value: $1,021,944. It is estimated that the value of this parcel has appreciated by
20% since it was acquired by the CDC. Factors such as historical and current sales prices, as well as the effects of
the economic downturn, were considered. The property appreciation estimate was provided by a real estate
broker with over 28 years of experience selling properties in Sonoma County.

Estimate of income/revenue: A portion of the building (approximately 2,500 square feet) is leased to Old
Adobe Developmental Services (“OADS”), a 501(c)(3) non-profit corporation. The monthly lease payment is
$2,111, generating annual revenue totaling $25,332. The term of the lease is five (5) years commencing on
September 1, 2010 and expiring on September 1, 2015. City staff anticipates that the existing lease will be
extended at that time. The annual revenue received from OADS is used to fund the cost of maintaining the
facility and to offset costs associated with operation of the Senior Center.

Contractual requirements for use of income/revenue: None

and desi asa site:

History of environmental contamination, studies and/or
None.

Description of property’s potential for transit oriented development: N /A

A of
center.

of the agency: Currently meets objectives operating as a senior

History of previous development proposals and activity: N/A

PROPERTY DISPOSITION PLAN

The Redevelopment Plan for the City of Rohnert Park Community Development Commission (“CDC”) envisioned
the construction of a senior center. On December 13, 1988, the CDC adopted Resolution No. 88-14, authorizing
the Executive Director to execute a Certificate of Acceptance of Deed and to disburse funds for acquisition of the
site that would become home to Rohnert Park’s Senior Center.

The Senior Center is ideally situated
next to a number of large multi-family
complexes that cater to seniors. Itis
also conveniently located next to a
number of shopping centers and a bus
line that serves Rohnert Park, Sonoma
County and other destinations
throughout Northern California.

The Rohnert Park Senior Center
reaches over 35,000 seniors annually
and as many as 500 seniors per day
through its various programs. The
type of classes and programs offered
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PROPERTY INVENTORY DATA

APN #: 143-051-061

Address: 100 Enterprise Drive
Property type: Public Building

Lot Size: 64,033 square feet
Current Zoning: Public Institutional
Permissible use: Governmental Use

Permissible use detail: Serves as City’s Senior Center and Information Technology Division offices. Both staff and
equipment are located at this site.

Acquisition date: 6/30/1989

Value at time of purchase: $851,620 (Purchased with low/moderate income housing funds)
Estimated current value: $851,620

Value basis: Book Value
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are as varied and diverse as the seniors that attend them.
The following is a partial list of classes, programs and activities offered at the Senior Center:

e Aerobics exercises, Tai Chi and Ping Pong

e Country & western line dancing, both beginner and intermediate
e Zumba fitness classes for seniors (“Zumba Gold”)

e Bridge, Mahjong, scrabble and pool

* Arts and crafts classes

e Book clubs

When physical and cognitive impairments prevent older adults from driving or using public transportation the
City’s Senior Transportation Program gives them a reliable option. The Senior Center provides door-to-door
transportation for seniors residing in Rohnert Park, Cotati, and Penngrove on Mondays, Tuesdays, Wednesdays
and Fridays for medical appointments, grocery shopping, banking, or other personal needs. On Thursday
mornings, seniors are transported to Santa Rosa for medical, DMV or Social Security only.

If this site does not remain a senior center, the 35,000 seniors who currently utilize the facility will be displaced
and will no longer have access to the classes, programs and other essential services that they enjoy today.
Many seniors’ health and welfare would be impacted by the absence of the transportation services and the
delicious and healthy meals that are provided by the Council on Aging of Sonoma County.

Recommendation: Transfer to City and retain for continued use of site as City’s Senior Center pursuant to
Health and Safety Code Sections 34181(a) and 34191.5(c)(2).
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Parcel 2
City Center Parking Lot
No site address
APN 143-051-076
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Proposed sale value: N/A
Proposed sale date: N/A

Purpose for which property was acquired: To facilitate redevelopment of properties adjacent to parking lot.
Adjacent properties would be developed as mixed use project in keeping with the direction provided by the City
Center Concept Plan.

Estimate of current parcel value: $1.5 million to $1.7 million (based on $15 to $17 per square foot). The land
value estimate was derived from informal discussions with real property professionals.

Estimate of income/revenue: N/A

History of environmental contamination, studies and/or iation, and i asa ield site:
N/A

Description of property’s potential for transit oriented development: No development of any kind — including
transit-oriented development — is feasible at this location as it is essential for the provision of public parking to
serve government buildings.

Advancement of planning objectives of the successor agency: Currently meets objectives operating as a public
parking lot serving government buildings.

History of previous development proposals and acti

PROPERTY DISPOSITION PLAN

This site is a City-maintained parking lot with ingress/egress driveways and travel lanes, lighting and appurtenant
landscaping.

: N/A

The property comprises a basically rectangular generally level parcel located in the east central portion of the
City of Rohnert Park, with +260 I/f of frontage on City Center Drive and +280 |/f of frontage on Rohnert Park
Expressway.

The City Center does not have a
downtown; therefore, the parking
lot serves as the central
community gathering place; a
place where people come to enjoy
cultural, recreational, business
and civic functions. It is home to
one of the most successful
farmers markets in Sonoma
County. Over 1,000 visitors and
more than 60 vendors attend the
weekly farmers market that is held
from June through August of each
year.

The site provides parking for

visitors to the Rohnert Park —

Cotati Regional Library, the City of
Rohnert Park Public Safety Department and the Rohnert Park City Center Plaza. It will also provide parking for
the future mixed use development of two adjoining parcels (APNs 143-051-065 and 143-051-066).
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PROPERTY INVENTORY DATA
APN #: 143-051-076

Address: City Center Drive

Property type: Parking Lot

Lot Size: 99,752 square feet

Current Zoning: Mixed use

Permissible use: Governmental Use

Permissible use detail: Identified in approved Redevelopment Plan (i.e., Property Acquisition Program) and City
Center Concept Plan. This site is also part of a 282-acre Priority Development Area (PDA) for which the City has
received a grant award for the purpose of moving forward with formal adoption of a PDA Plan.

Acquisition date: 6/30/2009

Value at time of purchase: $3,001,063 (Purchased with Tax Allocation Bonds, Series 2007R)
Estimated current value: $3,001,063

Value basis: Book Value

Date of estimated current value: as of 6/30/13
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With the exception of this parking lot, there is no off-street parking in close proximity and available on-street
parking is limited and insufficient to meet basic parking requirements for visitors to these locations.

The City of Rohnert Park Public Safety Department utilizes the City Center Parking Lot to accommodate parking
overflow on training days when all City of Rohnert Park Public Safety personnel are present. The parking lot is
also utilized by outside agencies (police/fire) who participate in joint training exercises with City Public Safety
personnel or who utilize Rohnert Park’s facilities for their own dedicated off-site training.

The property is located within a 282-acre Priority
Development Area (PDA).

The area is already Rohnert Park’s transit hub,
with four (4) Golden Gate Transit commuter and
intercity routes, three (3) Sonoma County Transit
intercity routes, and three (3) Sonoma County
Transit city routes serving the area. Existing on-
and off-street bicycle facilities provide non-
motorized transportation options.

The future multi-use path along the SMART rail
and the siting of the Rohnert Park SMART station
adjoining the former State Farm Insurance site
has many of the elements for intermodal access
to employment, housing and amenities that
characterize the type of development that the
Metropolitan Transportation Commission (“MTC”)
and Association of Bay Area Governments
(“ABAG”) wishes to encourage through Priority
Development Areas.

On June 13, 2012, the MTC Board formally recognized the proposed Priority Development Area and awarded the
City a $448,000 grant to develop a formal PDA Plan.

An appraisal of the property was done in June 2007. It concluded that the highest and best use of the property,
as improved, is continued interim use as City-parking lot until such time as development or partial development
pursuant to City of Rohnert Park zoning and land use policies is warranted.

Recommendation: Transfer to City and retain for continued use of site as a community gathering area and City-
maintained parking lot pursuant to Health and Safety Code Sections 34181(a) and 34191.5(c)(2).
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Parcel 3
Former Veterinary Building
Site Address: 6230 State Farm Drive
APN 143-051-065

15 of 205 April 2014

Purpose for which property was acquired: To facilitate redevelopment of the property and develop a mixed use
project that would be in keeping with the direction provided by the City Center Concept Plan.

Estimate of current parcel value (Broker’s opinion): $500,000 (inclusive of APN 143-051-066)
Estimate of income/revenue: $0

Federal tax law requirements for use of income/revenue: Tax Allocation Bonds Series 2007R establishes certain
covenants with the bondholders for the use of the proceeds. Use of sales proceeds will be determined in
accordance with federal tax law and AB 1484. For further discussion of restrictions on the use of proceeds from
the sale of the bonds, please see the memorandum from bond counsel attached as Exhibit H.

History of environmental contamination, studies and/or diation, and desi ion as a br ield site:
None

Description of property’s potential for transit oriented development: The property is located approximately %
mile from the future SMART train stop and therefore may be feasible for transit oriented development (TOD) in
the future. The site does present some challenges as a potential TOD site, including its relatively small size and
the difficulty of accommodating a significant building and adequate parking onsite. Consolidation with adjacent
sites could enhance the property’s potential for TOD.

Ad of of the agency: In order to advance the planning objectives of
the Successor Agency, this property is recommended for transfer to the City for future development consistent
with the Redevelopment Plan, the City Center Concept Plan and the PDA Plan.

History of previous development proposals and activity: None

PROPERTY DISPOSITION PLAN

The property is located in Central Rohnert Park in a transitional commercial/residential and public/institutional

neighborhood within the 32-acre Rohnert Park City Center Concept Plan Area. Newer development includes

mixed-use retail/residential, professional office and retail; public use includes linear park, public library, public
safety headquarters, public plaza, and public
parking lot.

The property is improved with an existing one-
story Class “D” wood frame medical office
building comprising +2,486 square feet of gross
building area, 11 on-site paved parking spaces,
appurtenant landscaping and hardscape. The
building is vacant and unusable in its current
condition.

The property is located within a 282-acre Priority
Development Area (PDA).

The area is already Rohnert Park’s transit hub,
with four (4) Golden Gate Transit commuter and
intercity routes, three (3) Sonoma County Transit
intercity routes, and three (3) Sonoma County
Transit city routes serving the area. Existing on-
and off-street bicycle facilities provide non-
motorized transportation options.
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Property Inventory Data

APN #: 143-051-065

Address: 6230 State Farm Drive

(Corner of State Farm Drive and City Center Drive)
Property type: Commercial

Lot Size: 15,100 square feet

Current Zoning: Mixed use

Permissible use: Future development consistent with Redevelopment Plan pursuant to Health and Safety Code
Section 34191.5(c)(2)(A).

Permissible use detail: Identified in approved Redevelopment Plan (i.e., Property Acquisition Program) and City
Center Concept Plan. This site is also part of a 282-acre Priority Development Area (PDA) for which the City has
received a grant award for the purpose of moving forward with formal adoption of a PDA Plan.

Acquisition date: 11/16/2007

Value at time of purchase: $1,105,357 (Purchased with Tax Allocation Bonds, Series 2007R)
Current book value (6/30/13): $1,105,357
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The future multi-use path along the SMART rail and the siting of the Rohnert Park SMART station adjoining the
former State Farm Insurance site has many of the elements for intermodal access to employment, housing and
amenities that characterize the type of development that the Metropolitan Transportation Commission (“MTC”)
and Association of Bay Area Governments (“ABAG”) wishes to encourage through Priority Development Areas.

On June 13, 2012, the MTC Board formally recognized the proposed Priority Development Area and awarded the
City a $448,000 grant to develop a formal PDA Plan.

An appraisal of the property was done in June 2007. It concluded that the highest and best use of the property,
as improved, is continuation of the existing use as a veterinary/medical office. At the time of the appraisal, no
significant elements of functional or economic obsolescence were noted. However, this is no longer the case.
The condition of the property has deteriorated markedly making continued use of the building unfeasible
without significant and costly improvements.

Pursuant to the Broker Price Opinion dated 7/16/2013 obtained by the City, the “Suggested marketing plan
would be to demolish the building on the corner (APN 143-051-065) and market together with the contiguous
parcel (APN 143-051-066) to increase the pool of potential purchasers for a larger economically feasible
development project” (Exhibit F — Broker Price Opinion).

Recommendation: In order to address the of this site, imize its development potential
consistent with the City Center Concept Plan and PDA Plan, and its capacity to generate tax revenues, it is
recommended that the parcel be transferred to the City and retained for future development consistent with
the Redevelopment Plan pursuant to Health and Safety Code Section 34191.5(c)(2)(A).

The Successor Agency interprets Health and Safety Code Section 34191.5 to mean that agreements with taxing
entities are not required in connection with the disposition of Successor Agency property to the sponsoring city
for subsequent disposition for development consistent with the redevelopment plan in accordance with a long
range property management plan. However, pursuant to Department of Finance direction, the City of Rohnert
Park will enter into an agreement with the taxing entities that addresses disposition for each parcel to be
conveyed to the City for future development pursuant to Section 34191(c)(2)(A). The agreement will specify
that any net proceeds from the sale of such parcels will be distributed to the taxing entities on a pro rata basis in
proportion to each entity’s respective share of the property tax base unless a lesser share is agreed to by one or
more taxing entities. Net proceeds of sale shall exclude reasonable costs incurred in connection with the
disposition process, including marketing costs, attorneys’ fees, title insurance premiums, closing costs, and
transfer taxes, and any site maintenance and site preparation costs incurred by the City or Successor Agency.
Notwithstanding the foregoing, such an agreement will not become or continue to be operative if a court order
or legislation reverses the Department’s directive regarding such agreements.
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Parcel 4
Vacant Lot
Site address: 415 City Center Drive
APN 143-051-066
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Estimate of income/revenue: $0

Federal tax law requirements for use of income/revenue: Tax Allocation Bonds Series 2007R establishes certain
covenants with the bondholders for the use of the proceeds. Use of sales proceeds will be determined in
accordance with federal tax law and AB 1484. For further discussion of restrictions on the use of proceeds from
the sale of the bonds, please see the memorandum from bond counsel attached as Exhibit H.

History of environmental contamination, studies and/or iation, and ion as a br ield site:
None

Description of property’s potential for transit oriented development: The property is located approximately %
mile from the future SMART train stop and therefore may be feasible for transit oriented development (TOD) in
the future. The site does present some challenges as a potential TOD site, including its relatively small size and
the difficulty of accommodating a significant building and adequate parking onsite. Consolidation with adjacent
sites could enhance the property’s potential for TOD.

A of of the agency: In order to advance the planning objectives of
the Successor Agency, this property is recommended for transfer to the City for future development consistent
with the Redevelopment Plan, the City Center Concept Plan and the PDA Plan.

History of previous development proposals and activity: None.

PROPERTY DISPOSITION PLAN

The property is located in Central Rohnert Park in a transitional commercial/residential and public/institutional
neighborhood within the 32-acre Rohnert Park City Center Concept Plan Area. Newer development includes
mixed-use retail/residential, professional office and retail; public use includes linear park, public library, public
safety headquarters, public plaza, and public parking lot.

The property is vacant land with contributory value of existing site improvements. Improvements “as is” include
a paved driveway and parking areas comprising approximately + 4,032 square feet of land area. The parking area
is striped for 11 vehicles. The total site area is +14,345 square feet.

The property is located within a 282-acre Priority
Development Area (PDA).

The area is already Rohnert Park’s transit hub,
with four (4) Golden Gate Transit commuter and
intercity routes, three (3) Sonoma County Transit
intercity routes, and three (3) Sonoma County
Transit city routes serving the area. Existing on-
and off-street bicycle facilities provide non-
motorized transportation options.

The future multi-use path along the SMART rail
and the siting of the Rohnert Park SMART station
adjoining the former State Farm Insurance site
has many of the elements for intermodal access
to employment, housing and amenities that
characterize the type of development that the
Metropolitan Transportation Commission
(“MTC”) and Association of Bay Area
Governments (“ABAG”) wishes to encourage
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Property Inventory Data
APN #: 143-051-066

Address: 415 City Center Drive

Property type: Vacant lot/land

Lot Size: 14,345 square feet

Current Zoning: Mixed use

Permissible use: Future Development consistent with Redevelopment Plan pursuant to Health and Safety Code
Section 34191.5(c)(2)(A).

Permissible use detail: Identified in approved Redevelopment Plan (i.e., Property Acquisition Program) and City
Center Concept Plan. This site is also part of a 282-acre Priority Development Area (PDA) for which the City has
received a grant award for the purpose of moving forward with formal adoption of a PDA Plan.

Acquisition date: 12/4/2007

Value at time of purchase: $552,674 (Purchased with Tax Allocation Bonds, Series 2007R)
Current book value (6/30/13): $552,674

Purpose for which property was acquired: To facilitate redevelopment of the property and develop a mixed use
project that would be in keeping with the direction provided by the City Center Concept Plan.

Estimate of current parcel value (Broker’s opinion): $500,000 (inclusive of APN 143-051-065)
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through Priority Development Areas.

On June 13, 2012, the MTC Board formally recognized the proposed Priority Development Area and awarded the
City a $448,000 grant to develop a formal PDA Plan.

An appraisal of the property was done in June 2007. It concluded that the highest and best use of the property,
as improved, is development pursuant to City of Rohnert Park zoning and land use policies and regulations,
including the City Center Concept Plan.

Pursuant to the Broker Price Opinion dated 7/16/2013 obtained by the City, the “Suggested marketing plan
would be to demolish the building on the corner (APN 143-051-065) and market together with the contiguous
parcel (APN 143-051-066) to increase the pool of potential purchasers for a larger economically feasible
development project” (Exhibit F — Broker Price Opinion).

In order to imize the development potential of the site consistent with the City Center
Concept Plan and PDA plan, and its capacity to generate tax revenues, it is recommended that the parcel be
transferred to the City and retained for future development consistent with the Redevelopment Plan pursuant
to Health and Safety Code Section 34191.5(c)(2)(A).

The Successor Agency interprets Health and Safety Code Section 34191.5 to mean that agreements with taxing
entities are not required in connection with the disposition of Successor Agency property to the sponsoring city
for subsequent disposition for development consistent with the redevelopment plan in accordance with a long
range property management plan. However, pursuant to Department of Finance direction, the City of Rohnert
Park will enter into an agreement with the taxing entities that addresses disposition for each parcel to be
conveyed to the City for future development pursuant to Section 34191(c)(2)(A). The agreement will specify
that any net proceeds from the sale of such parcels will be distributed to the taxing entities on a pro rata basis in
proportion to each entity’s respective share of the property tax base unless a lesser share is agreed to by one or
more taxing entities. Net proceeds of sale shall exclude reasonable costs incurred in connection with the
disposition process, including marketing costs, attorneys’ fees, title insurance premiums, closing costs, and
transfer taxes, and any site maintenance and site preparation costs incurred by the City or Successor Agency.
Notwithstanding the foregoing, such an agreement will not become or continue to be operative if a court order
or legislation reverses the Department’s directive regarding such agreements.

22 01 205 April 2014



Parcel 5
Redwood Drive Parcel North
No site address
APN 045-081-007

23 01 205 April 2014

Purpose for which property was acquired: On June 30, 2010, the CDC acquired two sites (APN 045-081-007 &
045-082-053) to stimulate private investment in the project area and to allow for greater flexibility in
negotiating a future agreement for their disposition. The unusual size and irregular shape of these parcels
create constraints on the development potential of the sites; however, they do have inherent value to the
adjacent land owners because they will provide access to Redwood Drive.

Estimate of current parcel value: Nominal.

Estimate of income/revenue: Nominal.

Federal tax law requirements for use of income/revenue: Tax Allocation Bonds Series 2007R establishes certain
covenants with the bondholders for the use of the proceeds. Use of sales proceeds will be determined in
accordance with federal tax law and AB 1484. For further discussion of restrictions on the use of proceeds from
the sale of the bonds, please see the memorandum from bond counsel attached as Exhibit H.

History of environmental contamination, studies and/or iation, and i ion as a Br site:
None.

Description of property’s potential for transit oriented development: None.

A of of the agency: The sale of this parcel will facilitate

development on the adjoining parcel.

History of previous development proposals and activity: See discussion below under “Property Disposition
Plan.”

PROPERTY DISPOSITION PLAN

The property is located in the northwest quadrant of Rohnert Park adjacent to the Wilfred-Dowdell Specific Plan
Area. Redwood Drive, in the vicinity of the subject parcels, serves as a freeway frontage road from Rohnert
Park’s northerly urban boundary to State Highway 116. Highway commercial uses are located along Redwood
Drive.

The parcel is triangular in shape, 181 feet long and 77 feet wide at the thickest end tapering along its length.
Because of its location any structure will need to be set back 30 feet off the roadway and 20 feet on the other
two sides. Taking into account the setback, the “buildable area” is a triangle 35 feet long and 16 feet wide at the
widest end. This is shown below.
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PROPERTY INVENTORY DATA
APN #: 045-081-007

Address: Redwood Drive (North of Wilfred Avenue)
Property type: Vacant lot/land

Lot Size: 6,875 square feet

Current Zoning: Regional commercial

Permissible use: Property will be sold.

Permissible use detail: Property will be sold and the proceeds of sale will be distributed as property tax to the
taxing entities pursuant to Health and Safety Code Section 34191.5(c)(2)(B).

Acquisition date: 6/30/2010

Value at time of purchase: $137,500 (Purchased with Tax Allocation Bonds, Series 2007R)
Estimated current value: $137,500

Value basis: Book Value

Date of estimated current value: 6/30/13

Proposed sale value: N/A

Proposed sale date: N/A
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An appraisal of the property was done in May 2009. It concluded that the best and highest use was to combine
this parcel with the property immediately to the west. The appraisal noted development of the parcel alone “is
not legally permissible, physically possible or financially feasible.” Without incorporation into the adjacent
development, the parcel is essentially worthless.

The subject property is adjacent to the “Wilfred/Dowdell Specific Plan” that is proposed for commercial
development. The parcel is adjacent to a hotel and restaurant development that was approved by the Planning
Commission in May 2012; construction is anticipated to begin this summer. The project includes at least
$9,000,000 of improvements, so it will generate over $100,000 per year to be shared by taxing entities.

The hotel development plan originally included this triangular property. Since the hotel development needed
the property, they were negotiating to acquire it from the CDC and subsequently from the Successor Agency.

Following the passage of AB 1484, the ability to acquire the property and the timing of any acquisition was
thrown into doubt. The developer therefore paid to redesign the development to exclude the triangular
property in order to avoid delay and risk. The approved project does not include the triangular property;
however, the developer has continued to express interest in acquiring the property and incorporating it into the
project. The developer has also been clear it is unwilling to pay more than a nominal amount.

Now that the developer has an alternative to acquiring the property, the value of the property in any
negotiation is greatly diminished. It is doubtful the developer will agree to anything but a nominal price for the

property.

This parcel is unimproved. Required public improvements include sidewalks and utilities. Without a sidewalk
being installed over at least a portion of the property, the frontage along the west side of Redwood Drive will
remain inaccessible to pedestrians and it will not comply with required ADA accessibility standards. People
choosing to walk in the street could create both public safety and liability problems.

If the property can be incorporated into the development, it will generate property taxes estimated at about
$800 per year. The developer will plant and maintain the property and be responsible for the sidewalk. The
plantings will enhance the commercial area of the City.

If the property is not incorporated into the development, the City would retain ownership of the property and
responsibility for all improvements, the cost of weed control, landscape and sidewalk maintenance; as well as
liability for the property. The City is not adequately funded for this expense. Due to the small size, available
access and remote location of the property, this parcel is difficult and expensive to maintain.

Pursuant to the Broker Price Opinion (“Opinion”) dated 7/16/2013 obtained by the City, the proposed marketing
strategy states that, “Properties may have value and/or utility to contiguous properties as plottage. Under
“Comments,” the Opinion states that since the properties cannot be independently developed, no estimated
marketing time or list price has been suggested. (Exhibit G — Broker Price Opinion).

Recommendation: Negotiate a sale of this property to the developers of the Northern Wilfred Dowdell Specific
Plan. The net proceeds of sale will be distributed as property tax to the taxing entities pursuant to Health and
Safety Code Section 34191.5(c)(2)(B). (From the disposition proceeds, the Successor Agency may “net out” and
retain an amount to cover its reasonable costs in connection with the disposition process, including marketing
costs, attorneys’ fees, title insurance premiums, closing costs, and transfer taxes, and any site maintenance and
site preparation costs incurred by the City or Successor Agency.)
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Parcel 6
Redwood Drive Parcel South
No site address
APN 045-082-053
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Purpose for which property was acquired: On June 30, 2010, the CDC acquired two sites (APN 045-082-053 &
045-081-007) to stimulate private investment in the project area and to allow for greater flexibility in
negotiating a future agreement for their disposition. The unusual size and irregular shape of these parcels
create constraints on the development potential of the sites; however, they do have inherent value to the
adjacent land owners because they will provide access to Redwood Drive.

Estimate of current parcel value: Nominal.
Estimate of income/revenue: Nominal.

Federal tax law requirements for use of income/revenue: Tax Allocation Bonds Series 2007R establishes certain
covenants with the bondholders for the use of the proceeds. Use of sales proceeds will be determined in
accordance with federal tax law and AB 1484. For further discussion of restrictions on the use of proceeds from
the sale of the bonds, please see the memorandum from bond counsel attached as Exhibit H.

History of environmental contamination, studies and/or iation, and i asa site:
None.

Description of property’s potential for transit oriented development: None.

A of
on the adjoining parcel.

of the agency: The sale of this parcel will facilitate development

History of previous development proposals and activity: None.

PROPERTY DISPOSITION PLAN

The property is located in the northwest quadrant of Rohnert Park adjacent to the Wilfred-Dowdell Specific Plan
Area. Redwood Drive, in the vicinity of the subject parcels, serves as a freeway frontage road from Rohnert
Park’s northerly urban boundary to State Highway 116. Highway commercial uses are located along Redwood
Drive.

The setback from Redwood Drive is 30’, the rear setback is 20’. The property is 66.38 ft. on the south, 262.04 ft.
on the South and connected by a curve 273.4 ft. along Redwood Drive. Taking into account the setback, the
buildable area” is a triangle 28.5 feet long and 31.7 feet wide at the widest end. This is shown below.
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Property Inventory Data

APN #: 045-082-053

Address: Redwood Drive (South of Wilfred Avenue)

Property type: Vacant lot/land

Lot Size: 6,534 square feet

Current Zoning: Regional commercial

Permissible use: Property will be sold.

Permissible use detail: Property will be sold and the proceeds of sale will be distributed as property tax to the
taxing entities pursuant to Health and Safety Code Section 34191.5(c)(2)(B).

Acquisition date: 6/30/2010

Value at time of purchase: $137,463 (Purchased with Tax Allocation Bonds, Series 2007R)
Estimated current value: $137,463

Value basis: Book Value

Date of estimated current value: 6/30/13

Proposed sale value: N/A

Proposed sale date: N/A
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An appraisal of the property was done in May 2009. It concluded that the best and highest use was to combine
this parcel with the property immediately to the west. The appraisal noted development of the parcel alone “is
not legally permissible, physically possible or financially feasible.” Without incorporation into the adjacent
development, the parcel is essentially worthless.

This parcel is needed for essential public improvements. Required public improvements include sidewalks and
utilities. Without a sidewalk being installed over at least a portion of the property, the frontage along the west
side of Redwood Drive will remain inaccessible to pedestrians and it will not comply with required ADA
accessibility standards. People choosing to walk in the street could create both public safety and liability
problems.

If the property can be incorporated into adjacent development, it will generate property taxes. The developer
will plant and maintain the property and be responsible for the sidewalk. The plantings will enhance the
commercial area of the City.

If the property is not incorporated into the development, the City would retain ownership of the property and
responsibility for all improvements, the cost of weed control, landscape and sidewalk maintenance; as well as
liability for the property. The City is not adequately funded for this expense. Due to the small size, available
access and remote location of the property, this parcel is difficult and expensive to maintain.

Pursuant to the Broker Price Opinion (“Opinion”) dated 7/16/2013 obtained by the City, the proposed marketing
strategy states that, “Properties may have value and/or utility to contiguous properties as plottage. Under
“Comments,” the Opinion states that since the properties cannot be independently developed, no estimated
marketing time or list price has been suggested. (Exhibit G — Broker Price Opinion).

Recommendation: Negotiate a sale of this property with the developers to the west. The net proceeds of sale
will be distributed as property tax to the taxing entities pursuant to Health and Safety Code Section
34191.5(c)(2)(B). (From the disposition proceeds, the Successor Agency may “net out” and retain an amount to
cover its reasonable costs in connection with the disposition process, including marketing costs, attorneys’ fees,
title insurance premiums, closing costs, and transfer taxes, and any site maintenance and site preparation costs
incurred by the City or Successor Agency.)
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Exhibit A
Long-Range Property Management
Plan Checklist
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Exhibit B

Finding of Completion
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Exhibit C

Project Payment Agreement and
Related Resolutions
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Exhibit D

Rohnert Park City Center
Concept Plan
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Exhibit E
Five Year Implementation Plan for Fiscal Years
2009-10 through 2013-14
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Exhibit F
Broker Price Opinion
APN 143-051-065 & 143-051-066
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Exhibit G
Broker Price Opinion
APN 045-081-007 & 045-082-053
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Exhibit H
Bond Counsel Opinion
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Tuly 19, 2013
Page Two

issuer reasonably expects that the issuc will meet the private business tests or the private loan test or
if the issuer takes deliberate action after the date of issue which causes the tests to be met. The sale

of the properties in accordance with the Plan would coustitute a deliberate action.

Private Business Tests. The private business tests are satisfied if more than 10 percent of the
proceeds of an issuc are used in the trade or business of a non-governmental person and the payment
of the principal of or the intcrest on more than 10 percent of the proceeds of the issue is directly or
indirectly secured by privately used property or to be derived from payments with respect to such

property.

Private Loan Test. The private loan test is satisfied if the lesser of 5 percent or $5,000,000 of
the proceeds of the issue is to be used directly or indirectly to make or finance loans to

nongovernmental persons.
Deliberate Action

The Service has recognized that over the life of a bond issue, circumstances may chaunge and
that even though a deliberate action may be taken which would cause the bonds to become taxable
private activity bonds, the bonds may remain tax exempt if certain remedial actions are taken.
Section 1.141-12 provides that an action that causes an issue to meet the private business test or the
private loan financing test is not treated as a deliberate action if one of three remedial actions is taken
and five additional conditions are met. These five conditions are set forth in Section 1.141-12¢a)(1)-

(5) as follows:

“(1)  Reasonable expectations test met. The issuer reasonably expected on the
issue date that the issue would meet neither the private business tests nor the private loan
financing test for the entire term of the bonds. For this purpose, if the issuer reasonably
expected on the issue date to take a deliberate action prior to the final maturity date of the
issue that would cause either the privatc business tests or the private loan financing test to be
met, the term of the bonds for this purpose may be determined by taking into account a

redemption provision if the provisions of § 1.141-2(d)(2)(ii)(A} through (C) are met.
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STRADLING YOCCA CARLSON & RAUTH

MEMORANDUM
To: Linda Babonis FiLE No. 024702-0001
From: David R. McEwen
DATE: July 19,2013
SuBJECT: Sale of Property Purchased With Bond Proceeds
The Ce ity Dev C ission of the City of Rohnert Park (the “Commission™)

issued its $34,680,000 Rohnert Park Redevelopment Project Tax Allocation Bonds, Series 2007R
and its $26,760,000 Rohnert Park Redevelopment Project Housing Tax Allocation Bonds, Series
2007H on April 18,2007. Interest on the bonds was exempt from federal taxation so long as the
Commisston complied with the requirements of the Internal Revenue Code. The applicable
provisions of the Code, which will be summarized below, were addressed in a separatc memo dated
February 3, 2011 (a copy of that Memo accompanies this Memo). As you have previcusly indicated
a portion of the proceeds were used to purchase properties which were intended to be used in

accordance with the requirements of the Code,

As a result of the adoption of ABx1 26, as modified by AB 1484 (the Dissolution Act™), the

Commission was dissolved on February 1, 2012. The Dissolution Act requires the Successor Agency

to the Commission to dispose of the assets of the C ission including the disposition of real
property that will not be used for a public purpose. To accomplish this, the Successor Agency is
required to prepare a Long Range Property Management Plan (the “Plan”). The Plan will provide for
1he sale and development of all or a portion of the propertics acquired with bond proceeds. As will
be discussed below, absent a corrective action, the sale of these properties to a non-governmental
entity for purposes of development would cause interest on the bonds to become subject to federal

income tax.
Federal Tax Issues

As a general proposition, interest on bonds issued by a local governmental entity, such as the
Commission, is excluded from gross income of the recipient for federal income tax purposes.
However, interest on a bond which is a private activity bond is not exempt from federal income tax

unless it falls within certain exceptions. A bond issuc will be treated as a private activity bond if the
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“(2)  Maturity not unreasonably long. The term of the issue must not be longer
than is reasonably nccessary for the governmental purposes of the issue (within the meaning
of § 1.148-1(c)(4)). Thus, this requirement is met if the weighted average maturity of the
bonds of the issuc is not greater than 120 percent of the average reasonably expected

economic life of the property financed with the proceeds of the issue as of the issue date.

7

. Except as provided in p ph (f) of this

“3)  Fair market value ¢
section, the terms of any arrangement that results in satisfaction of either the private business
tests or the private loan financing test are bona fide and arm’s-length, and the new user pays
fair market value for the use of the financed property. Thus, for example, fair market value
may be determined in a manner that takes into account restrictions on the use of the financed

property that serve a bona fide governmental purpose.

“(4)  Disposition proceeds treated as gross proceeds for arbitrage purposes. The
issuer must treat any disposition proceeds as gross proceeds for purposcs of section 148. For
purposes of cligibility for temporary periods under section 148(c) and exemptions from the
requirement of section 148(f), the issucr may treat the date of receipt of the disposition
proceeds as the issue date of the bonds and disregard the receipt of disposition proceeds for
exemptions based on expenditure of proceeds under § 1.148-7 that were met before the

receipt of the disposition procecds.

“(5)  Proceeds expended on a governmental purpose. Except for a remedial action
under paragraph (d) of this section, the proceeds of the issue that are affected by the
deliberate action must have been expended on a governmental purpose before the datc of the

deliberate action.”

It appears from the information that [ have that the conditions in (1) and (2) above have been
met. In order to satisfy the requirements of (3) concerning fair market value consideration, an
appraisal of the properties to determine that the propoesed purchase price is at least equal to fair
market value should be obtained. The arms-length transaction requirement is met if the properties
are sold lollowing normal real estate sale practices, including listing the property and selling to the

highest offer that is at least cqual to the ised value. The of (4) and (5) will be met
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by the use of the proceeds of sale to establish and irrevocable escrow to redeem a pro rata portion of

the applicable series of 2007 Bonds.

If all of the above conditions are met, then the issuer must take one of the following remedial

actions to avoid causing the bonds to become private activity bonds,

Bond Redemption

Notwithstanding the nature of the disposition proceeds, or the amount thereof, if all of the
applicable series ol 2007 Bonds are redeemed, the interest will continue to be tax-exempt. The
requirement to redeem all of the Bonds applies where the disposition proceeds are comprised of cash

and other consideration such as a promissory note for a portion of the sale proceeds.

Where, as in the present case, the disposition proceeds will be less than the outstanding
principal amount of the bonds, the disposition proceeds must be paid in cash and must be used to
redeem a pro-rata portion of the bonds within 90 days of the date of the action or to establish an
irrevocable escrow for the redemption of a pro-rata portion of the bonds on the first available call
date. The 2007 Bonds are currently callable on any date on or after August 1, 2017. No part of the

disposition proceeds may be used for any purpose other than redemption of the Bonds.
Alternative Use of Proceeds

As a second alternative, if all of the disposition procceds arc cash, then the issuer may spend
such proceeds for an alternative governmental purpose within two years of the date of the action. If
all of the proceeds are not spent within the two-year period, the balance must be spent to redeem
bonds or to establish an escrow for the redemption of the bonds. In light of the requirements and
restrictions of the Dissolution Act, it would not appear likely that this alternative corrective action

could be used.

Alternative Use of Facility

While it is highly unlikely that the Commission could meet the requirements to satisfy the
third alternative, the sale of the property will not be treated as a deliberate action if (i) the facility is
used in an alternative manner, (ii) the ron-qualified bonds are treated as reissued as of the date of the
action for purposes of Internal Revenue Code Section 55 59, 141, 142, 144, 145, 146, 147, 149 and
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STRADLING YOCCA CARLSON & RAUTH

MEMORANDUM

To Ms, Linda Babonis

Housing & Redevelopment Manager

ity Devel C issi

of the City of Rohnert Park
FROM: David R. McEwen
DATE: February 3, 2011
SUBJECT: Private Activity Bond Test

INTRODUCTION

The Community Development Commission of the City of Rohnert Park (the “Agency™) has
issued its 2007R and 2007H Tax Allocation Bonds (the “Bonds”) for the purpose of financing the

ion of the Redevcl Plan (the “Project”). The Agency has requested advice
regarding whether it may lease, sell or otherwise transfer property acquired with Bond proceeds to
third parties, and whether it may make non-forgivable, interest bearing loans to busiress with Bond
Proceeds. The Agency is also seeking advice as to whether it may develop commercial uses on
property acquired with proceeds of the 2007H Bonds.

ANALYSIS
Although, generally, interest on any state or local bond' is excluded from gross income for

2 Bonds are

federal tax purposes, the exclusion does not apply to certain “private activity bonds.
characterized as private activity bonds if they mcet cither one of two tests: (i) the two-part private

business test or (ii) the private loan test.
L TWO-PART PRIVATE BUSINESS TEST

A bond is a “private activity bond” if it is part of an issue in which both the (1) private

business use test AND the (2} private payment or security test are satisfied. These tests, which are

! Codes 10362

% 1d. The exclusion does not apply to any “private activity bond” unless it is a “qualified bond.” A "qualified hond” is defined as one of the
following: an cxcmpt bond; a qualified mortgage bond; & qualified veterans mortgage bond: a qualified small issue bond: a qualified.
student loan bond; a qualified redevelapment bond; or  qualificd 01(¢)(3) bond. Cade § 141(e).
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150 and as provided in these sections are treated as qualified bonds, (iii) the acquisition may not be
financed with tax exempt bonds and (iv) any excess proceeds are used to redeem bonds. [n order to
qualify under this final alternative, the disposition of the property would have to meet all of the
requirements for treatment as a multifamily mortgage revenue bond, including but not limited to, an
allocation from the debt limit allocation committee, a public hearing before the City Council, a
limitation of 2% on the amount of the prior issues that could be spent on costs of issuance and most
importantly the requirement that the prior bonds be subject to Alternative Minimum Tax. This latter
requirement has a significant impact on existing bond holders and could only be complied with with

their consent.
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described below, are applied on a “bond issue” by “bond issue” basis.® The Tests described below
are applied on a cumulative basis as well. Thus if the Agency enters into two separate transactions,
neither of which exceed the 10% threshold individually, but together satisfy the tests, they will be
considered to have met the test.

A Private business use test. The private business use test (the first part of the test) is
satisfied if more than 10% of the bond proceeds of an issue are to be used, directly, or indirectly, in a
trade or business of any person or entity other than a state or local governmental unit. Thus, this test
requires an understanding of two concepts: (1) what constitutes “private business use” and (2) how
to measure private use.

1. What is “private business use?” For this purpose, the concept of “use” is very
broad in that it includes any actual or beneficial use of bond proceeds by any ultimate user or
beneficiary of such proceeds, other than a state or local povernmental unit. Thus, the Agency can
lease or sell property to other state or local governmental units for their exclusive use without
causing privatc business use issues.

Use by a person or cntity (that is not a state or local governmental unit) can occur

pursuant to any arr ing an ar involving a series of transactions, whenever a

nongovernmental person uses the property in its trade or business. For purposes of the private
business use test, a person is said to “use” Bond proceeds if it: (i) owns financed property, (ii) leases
bond financed property, (iii) manages the bond financed property under certain management
contracts, (iv) purchases or agrees to purchasc the property under certain specified arrangements,
(v) sponsors certain research arrangements that relates to the financed property, (vi) otherwise enjoys
special legal entitlements for the beneficial use of the financed property, or (vii) solely in the case of
financed property that is not available for use by the general public, receives special economic
benefit from the financed property.

Based on the above rules, the sale or lease of property acquired with Bond proceeds
to private entitics will satisfy the private business use test.

2. How do you measure private business usc? Once it has been determined that

The Agency can ascertain whether bonds are part of an “issuc” by reviewing the applicable Tax Certificate
contained in the official transcript for the applicable Bonds.
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there is, in fact, private business use of a Bond financed property, the next step requires a
determination of whether such business use exceeds the permissible 10% private business use

limitation (reduced to 5% where there is “unrelated” or disproportionate use as discussed below).

The Agency must first ascertain which properties have been financed by a particular
Bond issue and the relative cost paid with the issue’s Bond proceeds. Next, the Agency must
determine the percentage of the applicable properties (and the percentage of the cost of the properties
allocated to the applicable Bond issue) subject to private business use. Generally, allocations are
based on cost of the properties and the square footage so utilized.

In determining whether the 10% (or 5% for unrelated use) threshold has been
exceeded, the Agency is allowed to average use over time. The amount of private usc of Bond-
financed property is determined according to the average percentage of private use of that property
during the measurement period.* The measurement period begins on the later of the issue date or the
date the property is placed in service, and the period ends on the earlier of the last date of the
reasonably expected economic life of the property or the latest maturity datc of any Bond of the issue
financing the applicable property. The average percentage of private use is the average of the
percentages of private use during the 1-ycar periods within the measurement periods. The percentage
of private use of property for any 1-year period is the average private use determined during that year

by comparing the amount of private use during the year to the total amount of actual use during that

year. Special rules are provided for stmultaneous use, use of discrete portions, uses that are expected
to have a significantly greater fair market value than the exempt use of the same property, and

common areas.
The following rules apply in making a 1-year determination:

Use_at_Different Times. For property used for private business use and
governmental use at different times, the average amount of private business use
generally is based on the amount of time that the property is used for private business

use as a percentage of total time for all actual use. “Dark time” is disregarded.

* Treas. Reg, § 1.141-3(g).
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described above, that a Bond issue will be said to be a private activity bond.’

The private security or payment test is satisfied if the payment of debt service on more than
10% (5% for unrelated use) of the proceeds of the Bond issuc is (under the terms of the issue or any
underlying arrangement) either (i) directly or indirectly to be derived from payments (whether or not
to the issuer) in respect of property, or borrowed money, used or to be used for a private business use
(the “private payment test”) or (ii} directly or indirectly secured by any interest in property used or to
be used for a private business use or payments in respect of such property (the “private security
test™).

1. What constituics private payments and private security?

For this purpose, private payments include both direct and indirect payments
made by private persons (not state or local governmental units) who are treated as using bond
proceeds,
service on the Bonds. Private payments made by a user are taken into account only to the extent
allocable to the use of Bond proceeds by that person. Payments by private users of bond proceeds to

persons other than the issucr of Bond proceeds can be taken into account.

Example: Agency M issues tax allocation bonds with proceeds of $10
million to finance a nine story office building. M leases one floor of the office
building to Corporation T, a nongovernmental person, for the term of the bonds in
exchange for rental payments; Corporation T is to utilize the lezsed space for
purposes that assist thc Agency. Under all the facts and circumstances, T is treated as
“using” more than 10 percent of all the proceeds. If the present value of lease
payments to be made by Corporation T will be less than 10 percent of the present
value of the total debt service on the bonds, the bonds will not be treated as private

activity bonds because the private payment test will not be met.

5 For example, if a governmental unit were to issue bonds and use the proceeds to make & grant to & private business
without requiring the private business 1o repay the grant directly or indirectly {assume the issuer used its taxing
power as the sole security for the bond issuc), the bonds would not be private activity bonds because there would
be no private security or payment.
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Simultaneous Use.  1f government use and private business use occur
simultaneously, the entire property is trcated as having private business use. (For
example, a governmentally owned property that is leased by a nongovernmental
person in a manner that results in private business use is treated as entirely used for a
private business use.) However, if such use is on the same basis (i.c., the private and
government use of the property are of the same type), then the average amount of
private business use may be determined on a reasonable basis (c.g., relative use, value
of use, relative amount of time used). For example, if a government-owned garage
with unassigned spaces is used for government use and for private business use, then

it is only partially used for a private business use.

Discrete Portion. of the use of p cds aflocated to a discrete

portion of a property is determined by treating the discrete portion as a scparatc
property. For example, a discrete portion might include onc floor of a Bond financed

building.

Allocations Based on Fair Market Value. 1f private business use is
reasonably expected as of the issue date to have a significantly greater fair market
value than governmental use, then the private business use (for each l-year period)

must be based on FMV and not another measure (such as average time of usc).

Common Areas. For common areas, the amount of private business use within
a property is based on a reasonable method that properly reflects the proportionate

benefit to be derived from the users.

B. Private Payment or Security Test. Even though the 10% (or 5% for unrelated use)
threshold is exceeded, a Bond will not be a taxable privatc activity bond unless the private security or
payment test is also satisfied. The “private sccurity or payment test” is the second prong of the

private business test; it is only if this test is satisfied in addition to the private business use test
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Payments by a person for use of proceeds are allocable to the payment of debt service
only to the extent that their present value does not exceed the present value of the debt service on
those proceeds. Thus, if 7% of bond proceeds is used by a person, payments by that person are taken
into account as private payments only to the extent the present value of those payments does not
exceed 7% of the debt service on the issue.

Payments by a person for use of proceeds do not include payments allocable to the
payment of ordinary and necessary expenses as such expenses are directly attributable to the
operation and maintenance of the property used by that person. General overhead and administrative

expenses are not directly attributable to such operations and maintenance. For example, if an issuer
receives $5000 of rent during the year for use of space in a tax-exempt Bond financed property, and
pays $500 of that rent for ordinary and necessary expenses properly allocable to the operation and
maintenance of that space, such $500 would not be considered a private payment and only the
balance of the $5,000 rental payment would be taken into account under the private security or
payment test.

2. How do you measure private payments or privatc security? Generally, the

present value of the payment taken into account is compared to the present value of the debt service
1o be paid over the term of the issuc. Debt service does not include amounts paid from the Bond sale
proceeds or investment procceds; thus, debt service does not include payments for capitalized interest
funded with Bond proceeds. Debt service is adjusted to take into account payments and receipts that
adjust the yield for purposes of rebate calculation. Thus, debt service includes fees paid for qualified
guarantees and payments for qualified hedges. Present value is determined by using the bond yield
as the discount rate and by discounting all amounts to the issue date.

C. Unrelated Use. The 10% limitations described above are reduced to 5% for private
busincss uses that arc “not related” to the governmental uses financed by the issue and for payments
or security relating to such uses. A private use is “related” to the governmental use of the bond
proceeds if it is “functionally retated” to the governmental use. The determination of whether a
private business is related 1o a government use financed with the proceeds of an issue is made on a
case-by-case basis. The operational relationship between the government usc and the private
business use is emphasized. Generally, a “related use”™ property must be located within or adjacent to

the governmentally uscd property. For example, leased space in a classroom building for the use of a
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local business that is not providing programs or otherwise working in conjunction with the Agency to

achieve the Agency’s purpose may be unrelated use and subject to the 5% [imitation.

II. PRIVATE LOAN TEST.

The private loan test independently treats bonds as private activity bonds if more than the

lesser of 5% or $5 million of the bond proceeds are to be used (directly or indirectly) to make or

finance loans to non-governmental persons.” For this purpose, a loan may arise from both direct
loans and transactions in which indirect benefits economically equivalent to a loan are conveyed.
The determination of whether a loan is made depends on the substance of a transaction and not its
form.” Courts have looked to many different factors to determine whether an advance of money is a
loan. No single factor is determinative, and many factors must be considered.

For purposes of the private loan test, a “grant” is not considered to be a “loan.”® The term
grant is defined as “a transfer for a governmental purpose of money or property to a transferee that is

"® The transfer must not impose any obligation or

not a rclated party to or an agent of the transferor.
condition to directly or indircctly repay any amount to the transferor. This provision does not require
that the repayment be in any particular form (e.g., in cash) and does not require that the amount of
any repayment relate to the amount of the transfer. However, obligations or conditions intended
solely to assure expenditure of the transferred moneys in accordance with the governmental purpose
of the transfer do not prevent a transfer from being a grant,'®

The IRS has determined that certain transactions, although in form loans, will be treated as
grants for purposes of the private loan test. In PLR 9203021, a city developed a varicty of

homeowner and developer programs to provide adequate housing and issued bonds to finance the

“Code § 141(e)(1).
7 See, e.g., Treas. Reg. § 1.141-5.
¥ Treasury Reg. § 1141-5()(3).

*Treas. Reg. § 1.148-6(d)(4)(i). Treas. Reg. § 1.150-1(b) defines the tere

“related party” as any member of the same controlled group.

g
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for the acquisition or renovation of housing projects. The developers were then required to maintain
below-market rental rates and other beneficial conditions for an extended period of time. The city
controlled the activities of the developers though a mortgage note and lien (“Enforcement Note and
Lien™). The IRS ruled that the transfers in the homeowner and developer programs were not loans under
Section 141(c) but were, in substance, grants. Any payments received from an Enforcement Note and
Lien were characterized as a forfeiture of a grant resulting from a failure to fulfill the conditions of the
grant rather than as payments with respect to property. Accordingly, the IRS determined that any
payments received under the Enforcement Notes and Licns were not payments in respec: of property or
borrowed money used for privalc business under Section 141(b}(2); consequently, the city was
determined to have made grants (not loans) and intercst carned on the bonds was excludable from gross
income under Section 103(a). Specifically, the IRS looked to the following factors to determine that the

transactions were in substance grants:
¢ the Enforcement Notes and Liens gencerally bore no interest and had no debt service schedule;
+ the Enforcement Notes and Liens were subordinate to any purchase money mortgagce;
4 in its financial statements, the city treated the Enforcement Notes and Liens in the same

manner as grants, and that treatment was in accordance with generally accepted accounting

principles;

homeowners, who assume liability under the Enforcement Note and Lien. The principal amount of the Note will be forgiven in the

twentieth year if the developer and the homcowners comply with certain program requirements. The most imortant requirement is

that any resale or re-rental of 2 unit must be limited (o houscholds with incomes at or below 80 percent of the area median adjusted for

family size. If a purchaser meels the income restrictions, that purcheser may assume (he Enforcement Note and Lien; it not, the

amount of the Enforcement Note and Licn hecomes immediately due and payable.

rictions last for the full 20-year

The developer is also subject to additiona] restrictions in a regulatory agreement, These r

term of the Enforcement Now and Lien and are covenants that aun with land. The restrictions requite (he developer to abide by the

¢ and re-tental restrictions, to certify annually the Lotal family annual income of all tenants or owners, and to refiain from

discrimination.
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programs. Under the developer programs'', the city sold multifamily housing projects to developers

M Specifically, PLR 9203021 desoribes the dovelaper programs as (ollows
Under the developer programs, the ity typically transfers money to a developer for the acquisition and rehabilitation of
city-owned multifamily housing projects. Upon completion of the rehabilitation, the housing waits are tented to low-income or

otherwise disadvantaged persons at rates subject to low-income housing statutes and regulations. The subsidy from the city coables the

develaper to realize a positive cash flow despite the low rental rates. As a condition 1o receiving the advances from the city, the
develaper excoutes an Enforcement Note and Lien in favor of the city for the amount of the advance. The purpose of the Enforcement

Noteand Licn is to ensure that the housing continucs (o he made avaifable to the targeted individuals.

Under Program ., the city contracts with a for-profit developer to renovate and operate city-owned, multifamily, low-
1 the

income hausing projects acquired by the city through tax foreclosures. The ity provides funds for renovation, and later may
projects o the developer. The opportunity to purchase the projects at a price below the fair market value of tac buildings is an

incentive for the developers 1o pacticipate in Program F. (€ the city does decide to sell to the develaper, the purchase price of the

project is arbitrarily set at § 2,500 per dwelling unit, an amount less than the eppraised value.

The developer grants an Enforcement Note and Lien (o the city on each unit in an amount equal to the cxcess of the
appraised value of the unit over $ 2,500, No interest or principal is due on the Enforcement Note duting its 10-year tenm. After 10
years, the entire amount of the Enforcerment Note is duc. However, if during the 10-year term the developer has corplied with certain
covenants imposed by the Lien, the eatire znount of the Enforcement Note is forgiven. If the developer fails to comply with any of
the covenants, Tepayment is acceleraled and the city may require payment of all or part of the amount duc under the Enforcement
Nole, The covenants include compliance with the city's rent stabilization regulations and an agreament not to vonvert the project into

a co-operative or condominiums

In Program G, the city advances money fo not-for-profit developers 1o acquice and rehabilitate single room occupancy
buildings. Afier rehabilitation, the unils are rented (0 low incoine persons at rates subjeet to low income housing statutes and

regul

The advance to the developer is evidenced by an Enli Note and Liea. The Note is bears.

intorest at ane percent, and matures in cither 15 o 30 years. No payments of principal or interest are required until maturity, and no
prepayments are parmitied. The amount of the Enforcement Licn is reduced ratubly 10 zero during thc last five years of the term of the
Enforcement Note and Lien, as long as the developer continues to make the housing available exclusivety for low income persons

referred to it by the city. Upon any default of the developer's covenants, all prinipal and accrued interest on the Enforcement Note

and Licn are immediately duc and payable. The covenants include requirements that vacancies be filled by persons who are homeless,

have a low income, o are ofherwise disadvantaged. and that tents comply with fow income housing statutes and regulations

Program H is similar to Frogram G. The features of the Enforcement Note and Lien for this program are lhe sam as those

used for Program G, except the Enforcement Note bears no interest.

Under Program I, a not-for-profit developer buys city-owned buildings for onc dollar cach and gives the city an interest
tice 20- year Enforcement Note and Lien for the value appraised before rehabilitation. The developer is liable for payment of the

Note during ion. After itation, the developer retains ownership of the land but sclls the building to the
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¢ the city did not trcat the Enforcement Notes and Liens as assets of the city and did not

include in its budget any payments it received under the Enforcement Notes and Liens;

# the amount of the Notes were due only if the developer violated certain conditions such as
not maintaining the housing units or not making units available to low or moderate income
individuals in a nondiscriminatory fashion. The IRS notcd that it was the developer that
controlled not only when, but also whether a repayment would occur; and the requirement for
repayment (in the event of a violation of a covenant) was reduced over time eventually to
zero.

Iii.  USE OF HOUSING FUNDS

The use of property acquired with procceds of the 2007H Bonds also raise questions related

to the proper expenditures of housing funds under the Community Redevelopment Law.
State Law Requirements

Health and Safety Code Section 33334.2 requires the Agency to deposit not less than 20% of’
its tax increment revenues into a Low and Moderate Income Housing Fund (the “Housing Fund”) for
the purpose of increasing, improving and preserving the community’s supply of low- and moderate-
income housing available at affordable housing costs' to qualified persons and families.”” In
cartying out the purposes of Section 33334.2, an Agency is authorized to expend the monies in the

Housing Fund for the purpose of:

1) acquiring real property or building sites;

) improving real property or building sites with on-site and otf-site improvements;
3) donating real property to private or public persons or entities

(€3] financing insurance improvements;

[&)] constructing buildings or structurc;

The meaning of affordable housing cost depends on income levels and whethe the bousing 1$ rental o owner occupied.  For the very-low
income pursons, atfordable housing cost means 30% of 50% of median income; far Jower income families, affordable housing cost means
30% of 60% for rental units and 30% of 70% for owner-occupied units; for moderate income familics, affordable housing cost means 30%

of 110% of median income for rencal housing and 35% of 110% of median for owner-occupied units

Very-low income persons and families means those whose income is 50% or below of median income: lower-income persons and familics
means thuse whose income is between 51% and 80% of median income; and moderate income persons and familics means those whose
income is between §1% and 120% of median incomc,
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(6) acquiring buildings or structures;

(7 rehabilitating buildings or structures;

(8) providing subsidics to or for the benefit of qualified persons and families;

[©)] developing plans, paying principal and interest on indebtedness or paying financing
and carrying charges;

(10)  maintaining the community’s supply of roobile homes; and

(11)  preserving the availability of affordable housing units in housing developments
threatened with conversion to market rate.

The moneys in the Housing Fund may be spent inside or outside the project arca, provided
the Agency and City Council adopt a resolution containing a finding that the expenditure outside of
the project area will be of benefit to the project area. I believe this finding has been made before in

connection with the adoption of the budget; however, we need to verify that the findings have been

made.

There arc a number of areas that need to be addressed in more detail, including expenditures
for on- and off-site impro , expenditures for ad ive costs and income and age
targeting.

Off-Site Improvements

In order to qualify for funding with Housing Fund moneys expenditures for on-site and off-

site improvements must satisfy both of the following requirements:

1 The improvements must be part of new construction or rchabilitation of affordable

units for low or moderate income persons directly benefited by the improvements and the

p must be a “r ble and fund | comp of the housing units.”
2. The agency must record covenants against the housing units as required by
Section 33334.3(D).

Unless all of the housing units will be restricted with affordability covenants, only a
percentage of the cost of on-site or off-site improvements can be funded with moneys in the Housing
Fund. The allowable percentage is detcrmined by dividing the number ol housing units that are

restricted by the total number of housing units in the project, if the project is a housing project or by
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The restrictions described above apply to general administrative expenses. They do not apply
to administrative costs directly related to a specific project. Such expenses should be treated as part
of the project costs and not administrative costs. Again careful thought should be given to this and
the basis for determining whether specific costs are to be funded as administrative expenditures or

projects costs should be documented and maintained for ten years.
Income and Age Targeting

Section 33334 .4 requires the Agency to assist very low and low-income persons in at least
the same propottions as the ratio of the number of housing units needed in each of those income
categories bears to the total number of units needed for very-low, low or moderate income persons.
Agencies are also required to spend Housing Funds over the ten-year implementation period for
persons regardless of age in the same proportion as the City’s populationt under 65 ycars of age bears
to the City’s total population. The Agency is allowed to reduce the required targeting percentage as a
result of housing units produced by either legally controlled funding sources, such as CDBG funds or
HOME funds.
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dividing the cost of the affordable units by the total cost of the project if the project is a mixed use

project.

Before spending any of the Housing Fund moneys for on-sitc or off-site improvements, it is
important that the Agency document the relevant factors to support such an expenditure. This should
be included in the staff report preparcd in connection with the approval of the Project or the funding

of the project. A record of this justification should be retained for at least ten years. 1
Administrative Costs

ive activities not be

Section 33334.3(d) requires that di for general

disproportionate to the amount actually spent for the costs of production, improvement or

preservation of affordable housing units. In addition, the Agency must make an anoual finding that

I and administrative arc necessary for the production, improvement and

its

preservation of affordable housing units. Subsection (¢) of Scction 33334.3 provides:

“(e) [¢)] Planning and general administrative costs which may
be paid with moneys from the Low and Moderate Income Housing Fund are
those expenses incurred by the agency which are directly related to the
programs and activities authorized under subdivision (¢} of Section 33334.2
and are limited 10 the following:

(A)  Costs incurred for salaries, wages, and related
costs of the agency’s staff or for services provided through
interagency agreements, and agreements with contractors,
including usual indirect costs related thereto.

(B)  Costs incurred by a nonprofit corporation
which are not directly attributable to a specific project.

(3] Legal architectural, and engineering costs and other salaries,
wages, and costs directly related to the planning and execution of a specific
project which are authorized under subdivision (e} of Section 33334.2 and
which are incurred by a nonprofit housing sponsor are not planning and
administrative costs for the purposes of this section, but are instead project
costs.”

1% The statute of limitation for a challenge 1o the expenditure of housing fund moncys is ten years - Health and Safety Code

Section 33334.2(j)
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